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MEMORANDUM.

Defendant appedls by right his bench trid conviction of first degree murder. This caseis being
decided without oral argument pursuant to MCR 7.214(E).

Defendant contends thet, in reecting the defense of diminished capacity, the trid court in
announcing its findings of fact reflected a misunderstanding of the legd nature of the defense, for which
some form of appellate relief should be avarded. A diminished capacity defense is available only where
it is shown that a defendant’ simpairment renders him unable to formulate the specific intent to commit a
crime; it is not available where testimony establishes only that defendant could not fully appreciate the
consequences of his actions. People v Flaherty, 165 Mich App 113, 123-124; 418 NW2d 695
(1987). Here, the expert testimony defendant adduced in support of this defense indicated only that
defendant, by virtue of a series of traumatic incidentsin hislife, reacted in automaton type fashion to the
display of agun by hisvictim. Defendant’s own statement to police Smilarly indicated that defendant
formulated the resolve to physcdly punish his victim the moment the gun could not be brought to bear
againg defendant, that he did so first by using a board, and after rendering his victim helpless, finished
the job with aknife. If the display of the gun caused defendant to have an irresistible impulse to act as
he did, that is a question of legd insanity, not diminished capacity, so any error of the trid court in
regjecting the diminished capacity defense was harmless. People v Jones, 134 Mich App 371, 373;
350 NW2d 885 (1984).

* Circuit judge, Sitting on the Court of Appeals by assgnment.

-1-



Affirmed.
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